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CHAIRMAN JORDANS AND MEMBERS OF THE COMMITTEE ON THE JUDICIARY:

I am honored to appear before you today at this briefing on “Free Speech on College
Campuses.”! My name is Kenneth L. Marcus. I am the Chairman of the Louis D. Brandeis
Center for Human Rights Under Law, which I founded to advance the civil and human rights of
the Jewish people and promote justice for all. Our primary focus is anti-Semitism on college and
university campuses, in the workplace, and elsewhere. Additionally, I am a former Assistant U.S.
Secretary of Education for Civil Rights, Staff Director of the U.S. Commission on Civil Rights,
and General Deputy Assistant Secretary of Housing and Urban Development for Fair Housing

and Equal Opportunity.

Over the last decade, the Brandeis Center has tracked anti-Semitic incidents on college
campuses, provided legal representation and support to affected students, and demanded that
university administrators uphold their legal obligation to protect students’ civil rights. Jewish
students are entitled to the same rights and protections as their non-Jewish peers on campus. But
unfortunately, their voices are being silenced and their rights abridged as university free speech
policies are selectively applied under the guise of politics. While the majority of Jews consider
Zionism and an affinity for Israel to be an integral part of their identity, Jewish students are
forced to shed or hide their religious, historical, and cultural connection to Israel.? Today, many
are not even allowed to publicly mourn their Jewish brethren slaughtered by Hamas or call out

the rise in anti-Semitism since October 7th, fearing for their physical safety on campus. Instead,
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they stay silent, afraid that they will be harassed or attacked by their fellow students or university

faculty. Sadly, they doubt that their university administrators will protect them or their rights.

Ironically, those physically and verbally intimidating Jewish students are the same ones
claiming that their discriminatory harassment is protected under the First Amendment. It is not.
The First Amendment of the Constitution provides students with the right to free speech, even
hate speech. This right, when properly enforced, is part of what makes American college
campuses so vibrant — the exchange of ideas, encouragement of open debate, and ability to use
one’s own voice to protest speech one finds objectionable. The First Amendment does not,
however, protect those who violate federal law, incite violence, intimidate, or threaten.* While
only public universities are legally bound by the First Amendment, many private institutions are

bound to protect free speech by state law or by their own contractual commitments.

Unfortunately, Jewish students are being intimidated into silence. As early as 2005, the
U.S. Commission on Civil Rights warned that campus anti-Semitism had become a serious
problem. They were right, and it has only gotten worse. A 2013 Pew Research Center survey of
Jews found that experience with anti-Semitism was more prevalent among young adults in
higher education. In 2014, a Brandeis Center-Trinity College study found that anti-Semitism was
particularly pervasive on college campuses, with 54% of responding Jewish students on 55
campuses reported experiencing or witnessing anti-Semitism during the 2013-2014 academic

year.> In 2021, the Brandeis Center conducted a survey of Jewish fraternity and sorority students,
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finding that most have felt unsafe as a Jew at some point while on campus or in virtual campus
settings.® Over 80% of these students were pro-Israel, yet more than half of them avoided
expressing their views on Israel.” As Jews and Zionists, they were concerned about being
verbally or physically attacked, being socially excluded or harassed online, and being

marginalized or penalized by a professor.®

These fears are not imaginary — they parallel the anti-Semitic incidents we have seen in
recent years. At University of Southern California, a Jewish student body vice-president was
forced to resign after anti-Zionist harassment.” At Tufts University, a Jewish student was
harassed and marginalized by his fellow judiciary council members, pressured to recuse himself
for his Zionist identity.!® At University of California, Berkeley Law School, student groups
amended their constitutions and bylaws to ensure that their organizations will never invite any
speakers, on any topic, that support Israel or Zionism.!! At SUNY New Paltz, two Jewish
students were excluded from a sexual assault support group.!? The Department of Education’s
Office of Civil Rights (OCR) found that University of Vermont had failed to address campus

antisemitism after a teaching assistant threatened to treat Jewish students in a discriminatory
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fashion and urged others to join her in bullying and ostracizing students based on their Jewish
and Zionist identities. She ultimately fostered a hostile environment on campus that led student
organizations to ban Zionist students from joining their clubs.!® These are just a few examples.
But I believe we can all agree that targeting students based on their ethnic and ancestral identity
— forcing them to hide their Jewish heritage and affinity for Israel — is egregious. All students,

including Jewish students, should be able to express themselves.

In the wake of Hamas’ October 7" attack on Israel, the situation for Jewish students on
many campuses has become dire. At Cooper Union in New York City, visibly Jewish students
were forced to shelter inside a library as pro-Palestinian protesters tried to gain entry, banging on
doors and windows.!* Jewish Tulane University students were physically assaulted at a nearby
protest — one ending up with a broken nose.!> An Israeli student at Harvard Business School was
physically and verbally assaulted while pleading with protesters to stop grabbing him.!6 A
Cornell University student was arrested for making death and rape threats against Jewish
students on campus.!” Hamas’ call for a “Global Day of Jihad” on October 13th led Jewish
students at University of California, Berkeley to fear for their physical safety on campus.'® On

many campuses across the country, Jewish students are hanging flyers of kidnapped civilians
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currently being held in Gaza. Their fellow students are tearing them down while calling it

propaganda.'’®

With the drastic surge in antisemitism on college campuses, it is now more apparent than
ever why Jewish students are fearful of being verbally or physically attacked, socially excluded,
harassed online, and marginalized on campus. It is happening across the country. It is being
reported in the media. Most importantly, it is happening to their Jewish peers. It is, however, the
universities’ responsibility to ensure that Jewish students receive the same civil rights protections
as everyone else. Jewish students should not be forced into silence and submission. They should
not be forced to downplay their religious, historical, and cultural connection to Israel, nor should
they be forced to downplay or hide their Jewish identity on campus. They should be able to act in
accordance with the First Amendment or their university’s comparable free speech policies. If

their rights are abridged, the university must act.

So, what can be done to ensure American campuses are a safe place for Jewish students
to express themselves? To begin with, the U.S. Department of Education should not wait for
complaints to come in. The Secretary of Education has authority to commence self-directed
investigations and pro-active compliance reviews. University administrators need not wait for
more incidents to occur. Instead, administrators should ensure that they are following federal and

state law, as well as their own on-the-books free speech and academic freedom policies.

Additionally, the Biden administration has long promised to deliver important regulation,

which would implement President Donald Trump’s Executive Order 13899 on Combating Anti-
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Semitism.?’ The Executive Order codified important rules under which Jewish students receive
civil rights protections on American campuses. It also directed federal agencies to use the “gold-
standard” International Holocaust Remembrance Alliance (IHRA) Working Definition of
Antisemitism.?! By codifying the IHRA Working Definition, OCR would have a clear guide to
follow during investigations into antisemitic incidents on campuses. Finally, legislative efforts to

promote free speech and call out antisemitism on university campuses are always welcome.

Last week, the House passed a bipartisan resolution condemning the support of terrorist
organizations and antisemitism on college campuses.?? The bipartisan Antisemitism Awareness
Act was also introduced, which would require the Department of Education to consider
antisemitism while enforcing federal anti-discrimination laws and to ensure that antisemitism on
college campuses is "properly investigated and prosecuted."?* Now is the time to give the
Department of Education the tools needed to protect free speech as forcefully as it does other
civil rights. Legislative efforts to promote free speech and call out antisemitism on university

campuses are always welcome.
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